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Item 1.01. Entry into a Material Definitive Agreement.
 
Amendment to Exclusive License Agreement
 
On August 19, 2020 Capricor, Inc. (“Capricor”), a wholly-owned subsidiary of Capricor Therapeutics, Inc., a Delaware corporation (the “Company”) and Cedars-Sinai Medical
Center (“CSMC”), entered into the Seventh Amendment to Exclusive License Agreement (the “7 th Amendment”), thereby amending the Exosomes License Agreement
previously entered into by the parties.  Under the 7th Amendment, (i) Capricor agrees that it shall be required to satisfy certain performance milestones with respect to product
candidates covered by certain future patent rights in order to maintain an exclusive license to those future patent rights; failure to meet those milestones would cause CSMC to
have the right to convert the license from exclusive to non-exclusive or co-exclusive, or to terminate the license, subject to Capricor’s right to license such patent rights for
internal research purposes on a non-exclusive basis; (ii) CSMC acknowledges that Capricor has satisfied the performance milestones with respect to certain patent families
corresponding to certain future patent rights, thereby maintaining its exclusive license to such patent rights; and (iii) CSMC and Capricor agree to make certain patent filings to
update the inventors listed in such filings and to have CSMC exclusively license its interest therein to Capricor.
 
The Company expects to file the 7th Amendment as an exhibit to its next filing in which the 7th Amendment is required to be included and intends to seek confidential treatment
for certain terms and provisions of the 7th Amendment. The foregoing description is a summary of the material terms of the 7th Amendment, does not purport to be complete,
and is qualified in its entirety by reference to the text of the 7th Amendment when filed.
 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
(a) On August 20, 2020, the Board of the Company amended the Company’s Bylaws to add a new Article IX containing forum selection provisions.
 
The new Article IX provides that unless the Company consents in writing to the selection of an alternative forum, in connection with any of the following claims, the claim must
be heard exclusively in the Court of Chancery of the State of Delaware or, if such court does not have subject matter jurisdiction thereof, the federal district court of the State of
Delaware: (i) any derivative action or proceeding brought on behalf of the Company, (ii) any action asserting a claim of breach of a fiduciary duty owed by any director, officer,
stockholder or employee of the Company to the Company or the Company’s stockholders, (iii) any action asserting a claim arising pursuant to any provision of the DGCL, the
Company’s certificate of incorporation or the Bylaws, or (iv) any action asserting a claim governed by the internal affairs doctrine of the law of the State of Delaware.
 
The new Article IX also provides that unless the Company consents in writing to the selection of an alternative forum, in connection with any claims which may be brought
involving the Company under the Securities Act of 1933, as amended, or any successor thereto, the federal district courts of the United States of America shall be the exclusive
forum for the resolution of such claims.
 
The foregoing description is qualified in its entirety by reference to the full text of the amendment to the Company’s Bylaws, a copy of which is attached hereto as Exhibit 3.1
 and incorporated herein by reference.
 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits
 
3.1 Amended and Restated Bylaws of Capricor Therapeutics, Inc.
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Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by the undersigned,

hereunto duly authorized.
 
 CAPRICOR THERAPEUTICS, INC.  
    
Date:  August 25, 2020 By: /s/ Linda Marbán, Ph.D.  
  Linda Marbán, Ph.D.  
  Chief Executive Officer  

 

 

 



 
Exhibit 3.1

 
CERTIFICATE OF AMENDMENT

 
OF THE BYLAWS OF

 
CAPRICOR THERAPEUTICS, INC.

 
The undersigned, Anthony Bergmann, hereby certifies that:
 
1.       He is the duly elected, qualified, and acting Chief Financial Officer of Capricor Therapeutics, Inc., a Delaware corporation formerly known as SMI Products,

Inc. (the “Corporation”).
 

2.       The Bylaws of the Corporation (the “Bylaws”) were amended, effective August 20, 2020, in accordance with Section 8.9 thereof by the Board of Directors of
the Corporation as follows:

 
ARTICLE IX

 
FORUM

 
SECTION 9.01 Forum for Certain Disputes. Unless the Corporation consents in writing to the selection of an alternative forum, (i) any derivative

action or proceeding brought on behalf of the Corporation, (ii) any action asserting a claim of breach of a fiduciary duty owned by any director, officer,
stockholder or employee of the Corporation to the Corporation or the Corporation’s stockholders, (iii) any action asserting a claim arising pursuant to any
provision of the DGCL, the Certificate of Incorporation or these Bylaws (as either may be amended or restated) or (iv) any action asserting a claim governed by
the internal affairs doctrine of the law of the State of Delaware shall, to the fullest extent permitted by law, be exclusively brought in the Court of Chancery of
the State of Delaware or, if such court does not have subject matter jurisdiction thereof, the federal district court of the State of Delaware. Unless the
Corporation consents in writing to the selection of an alternative forum, the federal district courts of the United States of America shall be the exclusive forum
for the resolution of any claims under the Securities Act of 1933, as amended, or any successor thereto. Nothing herein contained shall be construed to preclude
stockholders that assert claims under the Securities Exchange Act of 1934, as amended, or any successor thereto, from bringing such claims in state or federal
court, subject to applicable law. To the fullest extent permitted by law, any person or entity purchasing or otherwise acquiring or holding any interest in shares
of capital stock of the Corporation shall be deemed to have notice of and consented to the provisions of this Article IX.

 
[Signature Page Follows]

 

 



 

 
Executed on August 20, 2020.
 

 /s/ Anthony Bergmann
 Anthony Bergmann, Chief Financial Officer

 

 


